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Background — How Does

Disciplinary Action Occur?

m Virgimia Department of Health Professions
® Board of Medicine
® Board of Nursing

Reports/Complaints
Investigation

Probable cause review
Informal and formal hearings
Disciplinary actions

Notices and orders published on
www.vahealthprovider.com




Background

m 1999 — JLARC report criticized timeliness of
disciplinary boards in taking action against licensees

m 2002 — Virginzan Pilot articles detailing case of Dr.
Robert G. Brewer

® Brewer retained license for 11 years despite 3
patient deaths and multiple patient injuries. Focus
of articles:

m Board of Medicine’s failure to take timely and effective
action (e.g., did not investigate until one year after it
recerved report of problems)

m Advocated an overhaul of Board’s disciplinary process.




Background

m Articles in Virginian Pilot & Richmond- Times
Dz'.;pamﬁ‘ led to rise in pa.tient complaints to the
Board.

[ Delegate Winsome Sears proposed sweepiﬂg
Iegislative. (:haﬂges to investigative process for

ph}fsiciﬂns and other health care providers




Background

HB 1441 was voted into law and approved by
the Governor on March 20, 2003




Expected Results of HB 14417

m Increase in number of
reports from hospitals, other
health care institutions, and
licensed health care providers

m Increase in disciplinary
activity by the boards. E.g.,
Board of Medicine expects
doubling of:

B Informal conferences

® Formal hearings




Highlighted Changes to the Law
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Hospital CEOs & Chiefs of Staff
Va. Code 54.1-2906

B Required to Report

m Harsh Penalties




What Must CEO or
Chief of Staff Report?

® Report within 30 days if become aware in an
otticial capacity that a health professional 1s in
need of treatment, or within 5 days of learning
that a health professional 1s being treated (has
been “committed or admitted” for substance
abuse or psychiatric illness which may render

the health professional a danger to himself, the
public, or patients




What Must CEO or
Chief of Staff Report?

® Report within 30 days of determining a

reasonable probabﬂity (more than a mere

possibility) exists that a health professional has
engaged in

® Unethical,

® Fraudulent, or

m Unprofessional conduct

(after reasonable investigation and consultation)




What Must CEO or
Chief of Staff Report?

®m Report within 30 days of notifying a health professional
of any disciplinary action taken or begun, which results
or may result in termination of employment or
restriction of privileges if the health professional’s
actions underlying the discipline involve any of the

following:

= Intentional or negligent conduct likely to cause injury to a
patient

m Professional ethics
m Professional incompetence
= Moral turpitude

m Substance abuse




What Must CEO or
Chief of Staff Report?

m Report within 30 days the voluntary resignation,
voluntary restriction or expiration of privileges of a
health professional under investigation or subject to
disciplinary proceedings related to any of the following:

m Possible intentional or negligent conduct that 1s likely to
cause 1njury to a patient

m Medical incompetence

= Unprofessional conduct

= Moral turpitude

= Mental of physical impairment

m Substance abuse




What Must CEO or
Chief of Staff Report?

® For physicians, “unprofessional conduct” includes:

m Conducting practice in such a manner to be a danger to the
health and welfare of patients or to the public;

m Inability to practice with reasonable skill or safety because of
illness or substance abuse;

m Performing any act likely to deceive, defraud or harm the
public;

= Engaging in sexual contact with a patient

m Violating any statute or regulation provision relating to
distubution, dispensing, or administration of drugs.




When 1s CEO or Chief of Staff
NOT Obligated to Report?

® Actual notice that the matter has already been
reported.




Who Must be Reported?

B Any licensed health professional (physicians (including
interns or residents), psychuatrists, chiropractors,
podiatrists, clinical psychologists, physician assistants,
licensed nurse practitioners, licensed nurses, physical
therapists, pharmacists, acupuncturists, dentists, oral
surgeons, optometrists, social workers, licensed
professional counselors, radiologic technologists,
occupational therapists, respiratory care providers,
audiologists, and speech pathologists.)




What Should the Report Include?

® Name and address of the person who is the
subject of the report with a full description of
the circumstances leading to the report

® Names and contact information of anyone with

knowledge about the facts being reported

® Names and contact information of individuals

from whom the hospital sought information

m All relevant medical records




Miscellaneous Report Issues:

® If hospital 1s also reporting to the National
Practitioner Data Bank, it must notity the Board
of this

® Subject of report must be allowed to review

report
m Affected practitioner may submit separate report

B Report should not include any confidential peer

review materials




Documents Exempt from

Reporting
® Privileged documents under the Virginia Peer
Review Statute

B Medical records maintained in connection with

an alcohol and dﬂlg pfeveﬂtion function assisted

by federal funds




What Are the Reporter’s

Immunities?

® Any person making a report and for
providing information pursuant to
the investigation or testifying in a
proceeding will be immune from

liability unless he/she acted in bad

faith or with malicious intent
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Penalty for Failure to Report

B Director of Department of Health Professions

can assess a penalty of up to $25,000 against the
Chiet of Statf and CEO personally.

® Hospital or Chief of Staff may lose license if fine

1S not pa.id.




Physicians and other Licensed Health

Professionals

Va. Code 54.1-2909

m Revised 54.1-2909 contains an existing reporting
obligation but adds enforcement teeth.

® Reporting requirement applies to all health care
professionals licensed under Title 54.1, Chapter 29, by
the Virginia Board of Medicine, including:
® Doctors of medicine
Doctors of osteopathic medicine
Psychiatrists
Chiropractors
Podiatrists
Physician assistants

Nurse practitioners




Reporting Obligations Under Va.
Code 54.1-2909

m Must report any evidence indicating a reasonable

probability that any of these health professionals:

m Is or may be professionally incompetent;

m Has engaged in intentional or negligent conduct that causes
or 1s likely to cause injury to a patient or patients;

m Has engaged in unprofessional conduct; or

m May be mentally or physically unable to engage safely in the
practice of his or her profession.




Substance of Report?

B Report must be submitted to appropriate Board

within 30 days of the occurrence.
m Name/address of person being reported

n Description of circumstances suﬂ'ounding facts
fequired to be reported

® [f NPDB Report submitted, obligation i1s
satisfied.




Who Must Report?

® Reporting obligation reaches physicians and other
licensed health professionals in their private
practices.

HMOs
Presidents of Medical Societies
Health Care Institutions

Malpractice carriers of any person who is subject
of settlement or judgment




Enforcement Penalties

® Cyvil Penalty up to
$5,000 assessed against
the health practitioner or
facility who fails to
report, and

m Withholding of license or
renewal of such unless
penalty has been paid.
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