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What iIs the False Claims Act?

A federal law passed to address Civil War
abuses by contractors (31 USC 3729).

Applied over the last 2 decades to health care
claims.
— Includes claim filing, related statements,

conspiracy, false possession of government
property and false records

— Includes each item or service billed

— $5,500 - $11,000 3pe_nalty applies to each item
billed plus up to 3 times the cost of the fraudulent

Item

State law includes similar provisions (Va.
Code 8.01-216).

See Handout 1 for comparison of federal and
state law. Mellette PC
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What has happened so far...

Section 6032 of the Deficit Reduction Act oT26¢
(“DEFRA”) went into effect January 1, 2007.

DEFRA requires any that receives more than

in Medicaid payments to establish
providing information about the False Claims Act, Program
Fraud Civil Remedies Act and to its
employees and certain

CMS released a guidance document on December 13, 2006
which clarifies DEFRA’s applicability. (See Handout 2)

DMAS issued a Medicaid memo dated December 22, 2006
reminding DMAS providers of DEFRA. (See
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What has happened so far...

On January 11, 2007, CMS held a mattenal
teleconference in question and answer forms

address provider concerns with DEFRA
compliance.

Only 43 callers out of over 800 present were able
to ask questions and CMS indicated that further

questions should be directed to:

On March 22, 2007, CMS issued a set of
Frequently Asked Questions to supplement the
Dec. 13, 2006 guidance document. CMS also
advised States that this “final” guidance document
was effective immediately.
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What constitutes an “entity”?

 The entity must receive $5 million
In Medicaid payments, based on:

Each state’s determination of whether to calculate
the $5 million based on date of service or date of
payment

The federal fiscal year (October 1 to September 30)

The amount actually received (not charged) and not
including copays

$5 million or more in a single state

Mellette PC

757.259.9200 Toll Free 877.635.5388 Fax 757.259.9201



Courtesy of:
Peter Mellette
peter@mellettepc.com

VVVnhat does a provider need to do to comply
with the new laws?

« Establish written policies and = Communicate thesguwritten
procedures for all employees policies to all employ®s
(including management, and to some contractors amne
contractors and agents) agents

giving detailed information The written policies can be

about the False Claims Act in paper or electronic form.
and other such laws and These policies and
giving detailed information procedures must be

about the providers own included in the employee

policies and procedures for . :
detecting, investigating and hanabookINENE e.X'StS' j
resolving issues 0 fraud All agreements with certain

contractors should
Incorporate the

¥ requirements of the law.
&, Mellette PC 6
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What should a policy include?

Statement of policies and
procedures

Explanation of federal and state
law claims (including an
explanation of whistleblower
protection)

Examples of a false claim

Steps an employee should take
when s/he detects a false claim
(including different avenues for
reporting, 1.e. reporting to
supervisor, compliance hotline
etc.)

See AHCA Model Policy
(Handout 4) Mellette PC

el Provider DRA Foli b Insert
Punposg

[THE PROVIDER] is sommitted to its ule in provending health care fraud and e snd
complying with applicnble stuie and federal Tuw related (o health care fraud and sbuse,
The Defleit Reduction Act of 2005 requires information sbout both the federsl Fzlse
Claima Act and ather laws, insluding sate liws, dealing with fraud, wasic, and abuse and

whistleblower protoctions for reporting these issues. Ts ensure compliongs with much
laws, [THE PROVIDER] hos policies and procedures In plsce to detect snd prevent
frand, waste, and abuse, and also supports the efforts of federal and state wutharities in
idenfifying incidents of fraud snd abisse. INSERT ONE OF TWO SENTENCES HERE:

[IF THE PROVIDER HAS EXISTING POLICIES]
This policy sets forth information conceming the [FROVIDER'S] existing
palicies and procedures, inchuding avemes for reporting cancems internally, snd
2n overviaw of the Federal Civil Fulse Claims and Program Frand Civil Remedies
Avts and applicable state laws.

[IF THE PROVIDER DOES NOT HAVE EXISTING POLICIES)
This policy sts furth [THE PROVIDER'S] policics and procedures for detecting
and preveating fraud, waste, and abuse and an overview of the Federal Civil Fslse
Claims and Program Fraud Civil Remedics Acts and applicablc state laws.

POLICIES AND PROCEDURES

[A POVIDER THAT ALREADY HAS IN PLACE POLICIES AND
PROCEDURES OR A CORPORATE COMPLICANE PLAN CONCERNING
THE DETBCTING AND PREVENTING OF FRAUD, WASTE, AND ABUSE
MAY CHOSE TO SUMMARIZE OR REFER TO EXISTING POLICIES AND
PROCEDURES HERE. A FROVIDER THAT DOES NOT HAVE SUCH
POLICIES IN PLACE WILL WANT TO CREATE POLICIES THAT REFLECT
ITS ONGOING EFFORTS TO DETECT AND PREVENT FRAUD, WAS
AND ABUSE. The PROVIDER will want to include langunge that states tha
policies and procedures are intended fo detect und preven: fraud, waste, and nbuse
in its hespital or system, including fravd, waste, and sbuse in the Federal and
State health care progmms.]

[The Provider] takas health core fraud and sbuse very seriously. It s our policy to provide
and agents about the federal and state false
yunilsble undes these provisions end how emplayees and cthess can
uze them, and abaut whistleblawer protestions available to anyone who claims a violation
af the federal or state fulge claims acts, We also advice our emplayees, cantreotars snd
agents of the steps [the Provider] hos in place te detect health care fraud and ahuge,

FEDERAL AND STATE FALSE CLAIMS LAWS
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What about employee training and
education?

»  CMS recently confirmed that providers are not
required to hold training on false claims for
employees, contractors or agents.

It is, however, imperative that the written

policies and procedures are communicated and
made available to all employees, contractors or
agents.

If the written policies and procedures are
Included in the employee handbook, the nursing
facility must disseminate them to contractors and
agents.
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Who qualifies as a contractor?

e CMS has listed the following
positions as being a “contractor”
under DEFRA:

— Anyone who “furnishes, or otherwise
authorizes the furnishing of Medicaid

health care items or services,

— Performs billing or coding functions,
or

— Is involved in monitoring of health
care provided by the entity.”

Managed care organizations and their
component parts have to comply as

Wel I g Mellette PC
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health care items or services?

* Under the CMS’s Frequently Asked Questions,
contractors who furnish Medicaid health care

items or services include, but are not limited
to:

 Contract therapists

 Physicians (including house staff, hospitalists
and independent contractors), and

* Pharmacies
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IS an attendlng physician at a nursing

According to CMS, an attending physician at a
nursing facility would be a patient’s agent and
would not be required to agree to the facility
policy.

But a medical director or nurse practitioner
employed by a nursing facility would be
required to agree to the policy
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ould a contractor be required to adopt
the provider’s policies?

CMS has not been
et e entirely clear on whethe
.E;‘ w*}uer‘E“.u.a.m fi.] s ii“ﬁ::";:l?“'.”“‘.‘ﬂf";,:'h u a Contractor mu St
; T “adopt” a provider’s

L policies.

““ R The best approach is to
require a contractor to
acknowledge in writing

the provider’s policies.
See Handout 5.

Re: mmumu:u Act r:nns(‘nm;nu ation Reqairements
and A;
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D0 a provider and contractor need to
amend their agreement?

CMS has stated that a The best apprea
provider must determine if it require a contractor s
needs to amend its agreement acknowledge the
with a contractor, but that its provider’s policies, but
policies must be incorporated also include an
into its relationship with the amendment requiring a
contractor. contractor to educate its
employees in any
i extension or renewal of
A the current agreement.

]

<
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What if there Is no amended state plan?

Providers are expected to
comply with the new law
regardless of whether a state has
adopted a state plan amendment
complying with DEFRA. i,
— To date only four states have

adopted such amended state

plans: West Virginia, Kentucky;,
Idaho and Kansas.

A provider should be prepared to
revise its policies and procedures
once the Virginia state plan
amendment goes into effect.

\a
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What is the next step?

« A provider has several options for ens
that it complies with DEFRA requirements:

— Adopt and distribute policies and new employee
handbook incorporating the requirements of

DEFRA

Implement an interim policy until the state plan
amendment is issued

Create required policies with a retroactive effective
date

Establish a list of state false claim laws. (See
Handout 1)
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Who should a provider consult with
questions?

* Providers should submit additional questions
to CMS via the e-mail address mentioned at
the beginning of the program.

Providers should also communicate with State
Medicaid Agencies

Finally, providers should consult with legal

W
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Questions?
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